




The Critical Constructivist Approach to Reproductive Justice

From Choice to Context

The critical constructivist approach—the approach embraced by this book—starts
from a quite different set of assumptions than the liberal approach. Rather than seeing
individual freedom from governmental interference as key, this approach instead
views the substantive conditions that characterize women’s reproductive lives as the
central indicator of their reproductive equality. In short, it believes that every woman
is entitled to a self-directed, fulfilling, and healthy reproductive life.

According to the critical constructivist view, individual choices are to a significant
degree socially constructed; they are a function of preexisting conditions over which
individual women have limited control. As historian Rickie Solinger puts it, “[S]ex-
and-pregnancy is more than a biological event. It is also a social and political event.”13

Thus, governmental interference is sometimes affirmatively beneficial; it is needed to
overcome social inequalities that interfere with the full realization of women’s repro-
ductive autonomy. For example, in order for poor women to live the reproductive lives
they want and need, it may be necessary for states to fund certain services they cannot
afford themselves—such as prenatal care, abortion, and childbirth services. Thus, crit-
ical constructivists reject the single-minded focus on negative liberty that character-
izes liberal thinking, arguing that positive liberty—the freedom made possible when
government interferes in a useful way in people’s private lives—is as important as
negative liberty (freedom from governmental interference).14

From a critical constructivist perspective, while the liberal approach in theory can
seem powerfully persuasive, in practice it founders upon the shoals of material reality.
In a world of political, economic, and social inequality, ideals of free choice and gov-
ernmental evenhandedness often merely perpetuate those underlying inequalities. As
French novelist Anatole France famously remarked, “[T]he majestic equality of the
laws . . . forbid[s] rich and poor alike to sleep under bridges, to beg in the streets, and
to steal . . . bread.”15 Of course, the neutrally worded prohibitions that France listed,
while seemingly applying to everyone, clearly had a significantly harsher impact on
the poor. His comment shows how formally equal treatment can hurt—or help—one
group much more than another.

Similarly, in the reproductive law context, formally neutral governmental policies
that refuse to interfere with reproductive choices, while unbiased and evenhanded in
structure, can have a disparate effect. A right to make one’s own choices about repro-
ductive matters is much more meaningful to the women who have the economic, po-
litical, and informational resources to effectuate those choices—women who can pay
for abortions, who have employment opportunities more remunerative than being a
surrogate mother, who have access to information on pregnancy prevention, who can
support a child on their own, etc.

As law professor Dorothy Roberts has noted,

Liberty protects all citizens’ choices from the most direct and egregious abuses of gov-

ernmental power, but it does nothing to dismantle social arrangements that make it
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impossible for some people to make a choice in the first place. Liberty guards against

government intrusion; it does not guarantee social justice.16

Thus, many of the choices that women make in the reproductive arena either are un-
informed or are voluntary in name only—Hobson’s choices between the lesser of two
evils in situations that offer few (if any) viable alternatives. Heterosexual young
women might “choose” not to use contraceptives because they don’t know where to
get them or how to convince their boyfriends to agree. Poor women might “choose”
to have abortions because they can’t earn enough money to afford to have a child.
Women who can afford it might “choose” to have endless fertility treatments because
they lack adequate information about the risks, and/or because they’re convinced to
ignore the risks by pervasive societal messages about biological motherhood being
central to female self-actualization. The reproductive decisions women make are often
choices between limited, equally unsatisfactory alternatives. This is not to say, how-
ever, that they aren’t still choices, or that women lack any decisional control over their
reproductive lives whatsoever. The point of critical constructivist theory is that merely
making choices cannot be equated with autonomy—or with justice and equality.

Moreover, the government often contributes substantially to the limited choices
women have. Governmental policies help create the conditions that shape women’s
options, so that even if the state doesn’t directly interfere with women’s reproductive
choices, it can still have an important impact on their reproductive lives. Thus, propo-
nents of the critical approach emphasize that the government doesn’t actually stay out
of reproductive decisions to the extent that it is usually thought—and admonished—
to do. Rather, law and governmental policies play a key role in affecting the suppos-
edly private choices that people make about reproductive matters. Legal policies actu-
ally have a significant impact on (though they don’t of course completely determine)
whether some women will experience unwanted pregnancies; whether and when they
will obtain abortions to terminate those pregnancies; who will agree to serve as “sur-
rogate” mothers and why; and even whether substance-abusing women will get preg-
nant, exposing their fetuses to drugs in utero. To give one example, as Rigel C. Oliveri
describes in chapter 17 of this volume, state laws imposing waiting periods and other
legal constraints on women’s access to abortion affect women’s decisions about when
to seek the procedure. Many women delay getting an abortion while they obtain the
necessary funds, transportation, and lodging made necessary by such laws.

Thus, the liberal approach’s narrow focus on the formal right to reproductive
choice doesn’t just miss the fact that governmental nonintervention in reproductive
decision making can actually harm some women and perpetuate inequalities. It also
obscures the role of biased legal and governmental policies in creating the contexts in
which women’s choices are made in the first place. Reproductive decisions are socially
constructed not only in the sense that they are a function of the social conditions that
structure women’s lives but also in the sense that those conditions are themselves pro-
duced by governmental policies and practices.

For critical constructivists, then, the liberal approach to reproductive justice is not
merely inadequate but actually harmful to women’s interests. Instead of humanizing
women and legitimating their decisions (as it purports to do), it suggests that repro-

4 Introduction

Ehrenreich_pp001-020  10/4/07  11:23 AM  Page 4



ductive harms are merely the results of bad choices made by some individuals. In
short, it makes women seem responsible for their own subordination, thereby obscur-
ing the role that legal and governmental policies play in producing the conditions un-
der which reproductive choices are made.

Moreover (as discussed more fully below), critical constructivists see the liberal
model as also race- and class-biased. A policy based on nonintervention is most help-
ful to women with resources, because resources provide those women access to a wide
range of reproductive services, without their having to rely on the government to pro-
vide them. Women of color are disproportionately low-income,17 so they, along with
poor white women, are disadvantaged by this model. They are also the most stigma-
tized by the focus on choice, for the women most often seen as bad choice makers are
low-income women and women of color. Thus, reformers should be concerned not
just about stereotypes of privileged women as overly emotional and irrational but also
about the stereotypes of marginalized women as affirmatively dangerous and irre-
sponsible mothers. By blaming such women’s reproductive behavior on their “free
will” rather than their social circumstances, a focus on choice merely reinforces those
stereotypes. In short, the liberal individualist approach, by providing meaningful au-
tonomy primarily to economically comfortable white women, promotes a notion of
reproductive rights that leaves poor women and women of color out in the cold, and
stigmatizes them in the process.18

Note the implications that this differential effect has for the purported neutrality of
the liberal individualist model. While that model is facially neutral—it advocates pro-
tection of all women’s choices equally—its failure to recognize differences among
women (and their material situations) causes it to have the harmful differential im-
pact just described. Essentializing women (treating them as all the same) prevents the
liberal approach from recognizing that its definition of reproductive rights and needs
serves primarily the interests of white, economically privileged women. In contrast,
the critical constructivist approach rejects the narrow, negative view of liberty relied
upon by liberal theorists. As noted above,19 it embraces the notion of “positive liberty,”
which sees governmental intervention as sometimes actually a good thing that in-
creases liberty. From this perspective, reproductive justice includes the right to govern-
mental support, when that support is necessary for women to achieve meaningful con-
trol over their reproductive lives.

Critical Constructivism and the Role of Law

In addition, the critical constructivist conclusion that governmental policies affect
women’s choices stems from a quite different understanding of the role of law in soci-
ety than that adopted by liberal individualist writers. The liberal approach is informed
by a vision of law as something separate from society—a tool used to regulate social
practices. Under that vision, appropriate legal regulation is regulation that constrains
individual and governmental actors in order to keep them from interfering with pre-
existing, private, autonomous preferences. Inappropriate regulation unfairly limits
choice and violates individual rights.

Critical constructivists believe that this model fundamentally misapprehends the
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nature of law. To them, law is centrally involved in creating the society that the liberal
view sees law as merely regulating. Rather than legal rules and individual behavior be-
ing separate and distinct from each other, the two are interrelated. Individual choices
are a function of the legal regime in which they occur; they can best be protected by
establishing a set of laws and policies that eliminates inequality and thereby makes
true reproductive self-determination possible.20

Moreover, a critical perspective on the law contends that legal rules frequently serve
the needs and perspectives of those with socioeconomic power in society. This view
understands the legal system—meaning not only the avowedly political legislative
branch but also the courts and administrative agencies—as an arena of society in
which power struggles between various social groups take place. From this perspec-
tive, while law can sometimes be a vehicle for the betterment of women’s reproduc-
tive lives, it can also serve as an integral part of the creation, perpetuation, and obfus-
cation of women’s inequality and subordination. Thus, among other things, law often
serves as a mechanism for constructing coercive gender norms, and enforcing them
on women.21

In this light, legal rules take on new meaning. Consider, for instance, the abortion
prohibitions that prevailed in many states from the 1840s to the 1970s. It is not uncom-
mon for U.S. Supreme Court justices to criticize Justice Blackmun’s opinion in Roe v.
Wade for ignoring the fact that abortion was illegal for much of the century preceding
Roe.22 But what’s to be made of the fact that the percentage of women obtaining abor-
tions (about one-third)23 hasn’t varied significantly over time?24 Wouldn’t abortion
rates go down at times when it was widely viewed as criminal behavior? One way to
reconcile this apparent historical contradiction—the existence of widespread abor-
tion practices at times of widespread abortion prohibition—is to assume that the laws
passed represented the views of the elite males in the society, not the females, and per-
haps not the general population either.25 Under this view, abortion prohibitions were
a mechanism by which elite men (who were, after all, the ones controlling state legisla-
tures during the nineteenth century)26 imposed pronatalist gender norms on women,
forcing them to have children when they didn’t want to. Thus, the passage of laws pro-
hibiting abortion may not necessarily indicate that the practice was widely con-
demned when those statutes were passed.27 Such laws may actually reveal less about
popular views towards abortion than about the relative powerlessness of certain
groups of people, including women, at particular moments in history.

For these reasons, critical constructivists conclude that more can be learned about
the reasons behind, and impact of, reproductive laws and policies if law is not seen as
an arena separate from society, and if reproductive justice is not understood as pri-
marily about the protection of individuals’ rights to make private choices. Too often,
in the reproductive rights arena, the “rights” that law grants to women don’t serve the
function of assuring them meaningful and empowered reproductive lives. Instead,
they impose gendered and racialized roles on women, punishing those who break the
rules (or are seen as breaking them)—those who engage in what historian Rickie
Solinger calls “insubordinate reproduction.”28 Thus, for many critical constructivists,
reproductive law and policy play a central role in maintaining a system of sex-based
inequality. As law professor Reva Siegal puts it when discussing abortion regulations,
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“Considered in social rather than physiological terms, the state’s ‘interest in protecting
potential life’ is a state interest in compelling women who are resisting motherhood to
bear children.”29 For these reasons, examining reproductive issues through the lenses
of race, class, and other subordinated statuses (as they intersect with gender) is central
to the critical constructivist perspective.

Race, Class, and Reproductive Justice

As the discussion thus far has already suggested, the critical constructivist notion of
reproductive justice recognizes the complexity and specificity of women’s reproduc-
tive experiences and needs. Women’s situations vary widely, and therefore so do the
effects of various reproductive laws, policies, and practices on different groups of
women. Thus, while reproductive justice is clearly a “women’s” issue—an issue of sex
equality—a critical constructivist exploration of reproductive issues refuses to focus
primarily on white, affluent women or to assume that all women’s situations can be
subsumed into theirs. Instead, it recognizes that different groups of women struggle
against different stereotypes and exist within different material realities. And it ac-
knowledges that, as noted above, facially neutral regulations have different impacts on
differently situated women.

The stereotypes frequently associated with privileged (white, affluent) women and
with marginalized (poor, nonwhite) women, respectively, are strikingly different—es-
pecially in the reproductive arena.30 While these stereotypes will be discussed more
fully—and in historical context—in several of the readings included in this volume,
it’s useful to summarize them briefly here. (But it’s important to keep in mind as well
that this general summary will necessarily flatten the widely varying landscape of re-
productive conditions experienced by women across the United States.) Privileged
women are often treated as the reproducers of the species—and of the nation. They’re
assumed to be “naturally” nurturing; to be unfulfilled—and even unfeminine—if
they don’t have children; and to be generally more capable than men in the domestic
sphere. In short, they’re “good” mothers. Because of eugenic attitudes that value afflu-
ent, white babies over others, as well as the gendered stereotypes of privileged women
just described, such women are often seen as owing a duty to the state to produce the
future citizens of the society. Thus, throughout U.S. history, they have frequently been
expected to conform to pronatalist norms31—norms that often require them to sacri-
fice their own interests (in career, health, or personal fulfillment) in order to fulfill
their duty to produce (and care for) the nation’s children.

In contrast, marginalized women are often stereotyped as promiscuous, irresponsi-
ble, ignorant, and/or dangerously incompetent. In short, they’re “bad” mothers. And
their children are frequently devalued, consistent with the general devaluation of low-
income people and people of color in general in this society. Thus, these women have
often had to struggle against antinatalist norms that view them as individuals who
shouldn’t, and don’t deserve to, have children. Those norms are deployed to justify
and legitimize punitive and restrictive reproductive laws, policies, and practices that,
as noted above, have harsh impacts on both the decision-making autonomy and the
material circumstances of poor women (many of whom are women of color).32 In
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fact, the combined effect of the wide variety of legal regulations governing human re-
production reveals that those regulations are a central mechanism by which economic
and racial subordination are effected.

Thus, when viewed in toto, reproductive laws and policies represent a systematic
structure of control over the sexual and reproductive lives of marginalized women—
a structure justified by derogatory class- and race-based stereotypes of low-income
women and women of color as bad mothers. Moreover, as discussed above, the liberal
individualist approach taken by most courts and commentators hides this subordina-
tion of marginalized women, making it seem instead as if the conditions of their re-
productive lives are merely the result of those women’s own bad choices. As Roberts
notes, “the liberal reliance on seemingly neutral principles actually legitimates the in-
terests and experiences of white people. Government neutrality conceals the racist ori-
gins of social practices that do not overtly discriminate on the basis of race.”33 More-
over, in its focus on choice, the liberal approach prioritizes women’s right to control
their fertility (that is, their right not to have children), ignoring the fact that, for many
marginalized women, the right to be a mother is of equal or greater importance. Thus,
reproductive justice is not only a sex equality issue, but one of race and class as well.

Finally, it’s crucial to note the various types of connections among different women’s
reproductive circumstances. Stereotypes of “good” and “bad” mothers, for instance,
depend upon each other; they make rhetorical sense only in tandem. The notion of a
good mother necessarily contains within it the implicit assumption that not all moth-
ers are good; some are bad. In other words, the stereotypes that differentially affect the
different groups of women actually reinforce each other.34 Sometimes that reinforce-
ment can be harmful (though in different ways) to both privileged and subordinated
women; at other times it can harm some and benefit others. For example, privileged
women have been criticized for working instead of staying home with their children,
while women on welfare have been disparaged for wanting to stay home and take care
of theirs. The opposing images of both groups make possible each one’s subordination
based on limiting gender stereotypes. On a more material level, the ability of privi-
leged women to have children while pursuing careers depends upon the availability of
low-paid, low-income women to clean those women’s houses and care for their chil-
dren. The availability of marginalized women for those jobs is closely linked to stereo-
typing that excludes them from other occupations.35 In this example, the class- and
race-based subordination of marginalized women makes possible the privileges en-
joyed by privileged women.36 Thus, the advantages—and disadvantages—that privi-
leged women experience in their reproductive lives are related to the reproductive
conditions faced by other, less privileged women.37

In summary, noting the differences among different women’s experiences is impor-
tant not merely to assure inclusion of marginalized groups. It’s also central to a com-
plete understanding of the reproductive lives of privileged women. In other words,
even a study of the reproductive lives of privileged women only would be incomplete if
it failed to explore the ways privileged women are affected by the regulation of mar-
ginalized women’s reproductive lives. Thus, appreciating the connections among dif-
ferent women’s situations requires attending to issues of relative power among women
and instances of mutually reinforcing subordination. Only by understanding the com-
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plex and interconnected nature of class, race, and gender subordination can one gain a
full appreciation of the effects of reproductive law and policy on the complex realities
of women’s reproductive lives.

Law, Medicine, and the Coercive Enforcement of Gender Norms

As noted above, the law creates and reinforces particular gendered and racialized
images of women as good and bad mothers. One of the ways this happens is through
law’s reliance upon—and deference to—mainstream medical understandings of hu-
man reproduction. Mainstream medicine often sees female bodies and the reproduc-
tive process as pathologically dangerous, and often operates on stereotypical assump-
tions about how particular types of women behave towards their children. Yet, as
critical constructivists point out, the legal system too often unquestioningly accepts
medical testimony and perspectives based on these biases, adding legal force to the
errors imbedded in medical “truths.” By deferring to medical verities, courts and legis-
latures place the power of law behind the culturally specific notions of appropriate
female behavior that influence medical knowledge and practice. Together, law and
medicine operate to enforce coercive gender norms on women.

Most people probably tend to believe that, since medical knowledge is produced
through research using the scientific method, the information gleaned through such
research is unbiased and more or less accurate. In recent years, however, critics of
medicine have revealed that, even in the hard sciences, and even when one uses “hard”
data, bias can enter in.38 Bias can affect what sorts of questions are asked, what re-
search projects get funded, what results are published, and so on. Heart health re-
search, for instance, focused solely on men for many decades, despite the fact that
women also suffer heart attacks, and the importance of understanding how their situ-
ations differ from men’s, and why.39 In addition, medical research priorities can be—
and are—seriously affected by private corporations’ increasing role in funding such
research. For instance, pharmaceutical companies certainly seem likely to have had an
impact on modern medicine’s tendency to focus on chemical cures, rather than pre-
vention and environmental factors. And finally, commitment to established ways of
thinking can sometimes interfere with self-criticism and change. Thus, as medical an-
thropologist Emily Martin notes, “Scientific accounts often remain caught in puzzles
produced by their models rather than examining the models themselves.”40

Researchers have identified numerous ways in which gender-, class-, and race-based
stereotypes affect both the clinical practices of individual physicians and the content
of medical textbooks.41 The famous study by Ehrenreich and English, excerpted in
chapter 1 of this volume, illustrates how images of women throughout history have di-
rectly influenced the medical diagnoses and treatments that purported to objectively
describe and respond to their physical conditions. Other feminist critics have made
similar observations, finding patriarchal bias in the fields of genetics,42 biology,43 urol-
ogy,44 and even primatology.45

One common reaction to this information about bias in medicine is to suggest that
efforts should be made to purge these sorts of flaws from research findings and prac-
tices, with the goal of producing neutral and objective medical knowledge. Such an
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approach aims at cleansing medical texts and practices of misperceptions and stereo-
typical thinking, so as to produce truer, more accurate information. It sees the inac-
curacies as existing on the margins, not as threatening the entire corpus of medical
authority.46

But the critical constructivist view isn’t so sanguine about the prospect of medical
knowledge ever fully escaping the blinders that structure it. Premised upon a post-
structuralist perspective that sees knowledge as socially constructed—as a product of
the time and place where it is produced, and as reflecting and enforcing power dy-
namics that characterize that time and place—that view assumes that it is impossible
to ever produce a completely “true” set of understandings about the human body.
That is, it is impossible to produce a set of understandings that is measurable by some
universal set of standards for determining “truth.” From this perspective, all knowl-
edge is mediated by language and culture; one person’s (or group’s) truths are the next
one’s myths.47

According to this view, to ask merely whether mainstream medical verities are “cor-
rect” is to miss important dimensions of the problem. Rather, medical knowledge
should be understood as one of the numerous mechanisms by which social power is
produced and perpetuated in a society. “Once we accept the social nature of knowl-
edge, we must also recognize that it is ‘not politically innocent,’ in particular that it is
intimately connected to power, its exercise, and its effects.”48 Thus, in assessing medi-
cine’s role in affecting judicial and legislative determinations, we might ask questions
such as, How does medical “knowledge” rely upon and reinforce stereotyped images of
what different sorts of women are like? Do medical descriptions of reproductive proc-
esses force certain roles on women? Are differential expectations of different types of
women reflected in the way medical professionals interpret those women’s reproduc-
tive behavior? In other words, this view raises the possibility that medicine is one of
the vehicles by which particular raced and gendered constructions of the female body,
its reproductive processes, and women’s roles as mothers are both produced and en-
forced. Medicine tells women how to be good mothers, and disparages or pathologizes
those whom it sees as failing to conform to socially prescribed “good mother” norms.49

This critical constructivist perspective on medicine in turn raises questions about
law’s deference to medical expertise. Consider, for example, the infrequent, but never-
theless important, practice of court-ordered Cesarean sections. Courts sometimes or-
der women to undergo C-sections against their will, usually because physicians fear
harm to the fetus (and/or the woman herself). This happens despite a well-established
constitutional right of patients to refuse unwanted treatment. In “The Colonization of
the Womb,” excerpted in chapter 35 of this volume, I argue that the medical conclu-
sion that a C-section is necessary is often based on biased attitudes towards the female
body in general and towards low-income women of color in particular. In short, it is
almost exclusively women whom doctors perceive as “bad” mothers who are subjected
to forced Cesareans. Thus, judicial willingness to defer to medical opinion in this con-
text implicates law, as well as medicine, in the coercive imposition of gender norms on
women.

Many of the pieces included in this book are informed by this more skeptical view
of medicine, and familiarity with that view is essential to understanding the feminist
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analyses of reproductive regulation that many of those pieces present. Under that
view, law and medicine operate together to enforce raced and classed gender norms
on different groups of women. While the role they play may not necessarily be appar-
ent to particular members of medical and legal institutions, or sometimes even to the
women with whom they deal as patients or litigants, understanding it is nevertheless
essential to fully appreciating the issues at stake in, and the reasons behind, many re-
productive laws and policies.

In summary, then, a critical constructivist perspective suggests that reproductive jus-
tice is more likely to be attained not by eliminating governmental intervention into
women’s reproductive lives but by probing the ways in which governmental laws and
policies constrain the reproductive options women have, shore up systems of social
inequality, and express and enforce raced, classed, and gendered social norms about
women’s reproductive roles. These are the concerns that inform many of the writings
in this book.

The Scope and Organization of This Book

Composing an edited volume of this size—especially about the complex and ever-
changing field of reproductive rights—inevitably entails difficult decisions regarding
scope and focus. The lines I have drawn are necessarily arbitrary, the compromises
somewhat uncomfortable. To begin with, it was necessary to decide the breadth of the
terrain encompassed by the term “reproductive justice.” The reproductive lives of
women are, of course, significantly affected by social norms regarding, and politicole-
gal regulation of, both sexuality and parenting. Those lives start not with pregnancy
but with the act of sex—or possibly even before, at the various social interactions (co-
ercive or not) that lead to sex. Moreover, the conditions under which women can ex-
pect to parent their children also centrally affect their reproductive lives and decisions.
Thus, this book could have addressed issues such as the politics of conception (rape,
child sexual abuse, economic dependency, etc.), legal policies regarding sexually trans-
mitted diseases (discrimination against those who are HIV-positive, liability for negli-
gent transmission of STDs, etc.), and parenting policies (child custody and divorce,
child care, etc.). Instead, although the readings allude in passing to some of those is-
sues,50 the book essentially focuses on the period between conception and birth. That
decision admittedly creates artificial distinctions among sex, pregnancy, and childrea-
ring—areas that actually raise overlapping and interrelated concerns.

Perhaps more importantly, this book focuses primarily on domestic reproductive
rights issues in the United States, rather than engaging the wide variety of reproduc-
tive policies and practices taking place around the globe. Obviously, much can be
learned by comparing other societies’ approaches to reproductive issues with our own.
But the more important omission necessitated by this narrow focus is the omission of
any discussion of the relationship between U.S. policies and reproductive conditions
abroad. Reproductive laws and regulations in this country have an impact on other
nations. Sometimes that impact is direct, such as under the controversial Mexico City
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policy, also known as the global gag rule. That rule was first adopted in 1984 under the
administration of Ronald Reagan. Bill Clinton rescinded the rule immediately upon
taking office in January 1993, but it was later reinstated by George H. W. Bush on his
first day in office in 2001. The rule prohibits foreign nongovernmental organizations
(NGOs) that receive U.S. family planning funds from using their own funds to provide
legal abortion services, lobby their governments for abortion law reform, or even pro-
vide accurate medical counseling or referrals regarding abortion.51 The gag rule has
had a huge impact on the availability of abortion (including medically necessary pro-
cedures)52 in foreign countries and, concomitantly, on the ability of women in those
countries to control their reproductive lives. Similarly, the Bush administration’s con-
troversial PEP-FAR funding for combating HIV/AIDS overseas heavily emphasizes
“abstinence-only” programs, and can result in condom shortages when local authori-
ties lack the money to supply them on their own.53

At other times, the impact of U.S. domestic policies on international actors is more
indirect. Legal precedents, policies, and regulations that allow U.S. corporations to
pollute living environments from Nigeria to India to Indonesia severely limit the re-
productive rights of women in those areas by exposing their fetuses to toxins known
to cause serious birth defects.54 U.S. support of structural adjustment policies im-
posed by the International Monetary Fund and the World Bank on developing coun-
tries has contributed to the privatization or reduced funding of social services in those
countries, depriving poor, pregnant women (among others) of needed aid.55 U.S. re-
productive policies and practices (including the legality of abortion and concomitant
reduction in the number of “adoptable” babies in the United States) have created an
entire industry geared to providing infants to U.S. adoptive parents.56 Countless other
examples exist as well. Nevertheless, despite the importance of such topics to a com-
plete exploration of the subject of reproductive justice,57 they were also excluded as
simply beyond the scope and size of this modest volume.

Finally, a whole constellation of reproductive health and justice issues relates par-
ticularly to lesbians and gay men. Some of those issues, such as the impact of judicial
homophobia on child custody determinations and the effect of antigay bias on HIV/
AIDS policy, are beyond the scope of the conception-to-birth frame described above.
Another, the bias against gays and lesbians demonstrated by providers of various types
of assisted reproductive technology, is touched on briefly by Martha Ertman’s piece in
chapter 27 of this volume. And an issue of some interest to the GLBT (gay, lesbian, bi-
sexual, and transgendered) community—“intersex” surgery performed on individuals
with nonconforming genitalia or reproductive organs—is discussed in chapter 4. Nev-
ertheless, because of space limitations and/or limited treatment in the literature, still
other topics that could have been explored in more detail here (such as, for example,
limitations on transgender individuals’ access to assisted reproductive technologies)
were, regrettably, not included.

The materials presented here are interdisciplinary in focus. Thus, while they in-
clude some legal cases and many law review articles, they discuss not only legal doc-
trine but social policy issues and social science research as well. As explained above, a
critical constructivist approach to legal issues necessarily entails not only discussion of
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the applicable legal rules but also an exploration of the broader social context in
which those rules operate, and which they help to create.

Finally, this is a feminist book. It starts from the assumption that reproductive
rights and meaningful, substantive (as opposed to formal) reproductive autonomy are
essential to women’s equality. For these reasons, the book does not include readings
from conservatives or representatives of the “pro-life” or antichoice movement. De-
pending on the nature and focus of the course in which the book might be used, it
could certainly be supplemented with readings from other perspectives as appropriate.

The book is organized into four parts. Part I, “Questioning Science: Feminist Cri-
tiques of Medical Knowledge and Practice,” interrogates mainstream understandings
of medicine, drawing attention to the social construction of medical knowledge. In
particular, it highlights the role played by that knowledge—upon which the law fre-
quently relies—in producing and enforcing problematic assumptions about women’s
bodies, the reproductive process, and “appropriate” female behavior.

The remaining three parts treat, sequentially, the legal regulation of three different
aspects of reproductive behavior: the decision to terminate a pregnancy, the decision
to conceive and bear a child, and the pregnant woman’s behavior during pregnancy.
Part II, “Forced Motherhood: Legal Regulation of Pregnancy Termination,” focuses on
law’s control of access to abortion. Section A, on the legal framework for abortion is-
sues, begins with three historical treatments. It then turns to the “privacy” formula-
tion, providing brief excerpts from two key cases that established the original parame-
ters of the right to privacy in this context, Roe v. Wade and Harris v. MacRae, each ex-
cerpt being followed by a critique of the privacy approach. Section A continues with
an introduction of the Court’s current, more lenient standard toward governmental
restrictions on abortion, adopted in the case of Planned Parenthood v. Casey.58 In par-
ticular, it explores the numerous negative consequences that this “undue burden”
standard has had for poor women of color. This section concludes with an exploration
of the alternative, “equality” approach to defining reproductive rights. Section B of
part II engages several specific topics within abortion jurisprudence, including late-
term abortion and the Supreme Court cases of Stenberg v. Carhart and Gonzales v.
Carhart; the legal regulation of minors’ access to abortion; and the tension between
reproductive rights and disability rights raised by the difficult issues surrounding
wrongful birth suits and selective abortion.

Part III of the volume, “Motherhood Denied: Legal Regulation of Conception,”
examines the flip side of abortion law: limitations and constraints imposed upon
women who affirmatively want to have a child. Section A addresses the wide variety
of punitive restrictions on the reproductive behavior of low-income women and
women of color, highlighting the extent to which reproductive rights are not only a
“gender” issue but also an issue of race and class. Section B turns to another, very dif-
ferent, set of issues about whether the government can and should regulate women’s
efforts to have children: alternative reproduction. Readings in that section address ra-
cial impacts of “surrogate” motherhood, the effects of artificial insemination rules on
“alternative” families such as gay men and lesbians, and the legality of reproductive
cloning.
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Finally, part IV of the book, “The Disciplining of Mothers-to-Be: Legal Regulation
of Behavior during Pregnancy,” exposes how legal regulation of behavior during preg-
nancy—including regulation of the actual process of carrying and delivering a child
—perpetuates and facilitates the control of women’s behavior in the service of coer-
cive gender, race, and class norms. Section A of this part focuses on workplace dis-
crimination against pregnant women, while section B considers tort and criminal lia-
bility for prenatal behavior that poses risks to the fetus. The book concludes with sec-
tion C’s treatment of the topic of court-ordered Cesarean sections.

Conclusion

The critical constructivist approach to reproductive justice presented in this book has
significant implications for reproductive law and policy. It emphasizes the role that
raced and classed gender norms play in the formation of both public policies on re-
productive rights and the societal attitudes often reflected in those policies. It also
demonstrates the important role that law and legal policy play in the production of
individual women’s reproductive choices. Reproductive law and policy are as much
about enforcing unwritten rules as to what kinds of mothers various women are, and
should be, as they are about rationally resolving social problems. Moreover, critical
constructivism reveals that race and gender bias permeate medicine as well as law, in-
fluencing not only particular physicians’ attitudes towards particular patients but also
the very ways in which the medical field “sees” female bodies. As such, this approach
raises questions about the law’s frequent uncritical reliance on medical knowledge.

These insights in turn have implications for practical public policy and reproduc-
tive activism. The critical constructivist approach demonstrates the huge impact that
government has on women’s reproductive lives, even when it purports not to be inter-
fering in those lives at all. And it highlights the importance—and legitimacy—of gov-
ernmental programs that affirmatively aid poor women, in order to allow them to re-
alize their reproductive aspirations and control their reproductive lives. It also sug-
gests the need for collaboration among different groups of women, attention to their
varying concerns, and recognition of the ways in which their interests overlap. And fi-
nally, it underlines the urgency of developing arguments that challenge the equation
of reproductive choice making with reproductive equality and justice.
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n o t e s

1. For reasons that should become clear later, because “reproductive rights” have been so
closely associated with the notion of “choice,” I prefer the term “reproductive justice.” Never-
theless, for convenience and variety, I’ll use both in this book.

2. By “liberal,” I’m referring to a set of assumptions and intellectual commitments informed
by the Enlightenment thinking of the eighteenth and nineteenth centuries, not to a particular
political positioning such as that understood in the contrast between “liberal” and “conserva-
tive.” See Elizabeth Mensch, “The History of Mainstream Legal Thought,” in David Kairys
(ed.), The Politics of Law (rev. ed. 1990) (describing liberal legal thought).

3. Other components of reproductive autonomy include the right to control one’s own
body, Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 839 (1992)
(“[T]he Constitution places limits on a State’s right to interfere with a person’s most basic deci-
sions about family and parenthood, as well as bodily integrity.” (citations omitted)), and the
right of physicians to practice medicine without governmental interference. Roe v. Wade, 410
S.Ct. 113, 164 (1973) (“[F]or the period of pregnancy prior to [fetal viability,] the attending phy-
sician, in consultation with his patient, is free to determine, without regulation by the State,
that, in his medical judgment, the patient’s pregnancy should be terminated. If that decision is
reached, the judgment may be effectuated by an abortion free of interference by the state.”).

4. “If the right of privacy means anything, it is the right of the individual, married or single,
to be free from unwarranted governmental intrusion into matters so fundamentally affecting a
person as the decision whether to bear or beget a child.” Eisenstadt v. Baird, 405 U.S. 438, 453
(1972).

5. Michael J. Sandel, “Moral Argument and Liberal Toleration: Abortion and Homosexual-
ity,” 77 Cal. L. Rev. 521, 523 (1989) (citation omitted).

6. See generally, Susan Bandes, “The Negative Constitution: A Critique,” 88 Mich. L. Rev.
2271, 2273–77 (1990) (describing longstanding notion of negative liberty).

7. Actually, of course, the stereotypes of women vary depending on the particular groups of
women being considered. Thus, while privileged white women have tended to be stereotyped as
captives of their “womanly” emotions, many women of color and poor women are more likely
to be seen as ignorant, heartless, and irresponsible—even dangerous. The critical constructivist
approach to reproductive issues, described below, sees this liberal focus on combating stereo-
types of white women as part of a broader inattentiveness to the needs of nonwhite women
that characterizes the liberal approach. For further discussion of the different behavioral as-
sumptions made about different groups of women and how those affect public policy, see the
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readings in this volume by Austin, Davis, Ehrenreich, Gibbs et al., Oliveri, Roberts, Solinger,
Todd, and Williams.

8. The Fourteenth Amendment provides: “No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United States, nor shall any State
deprive any person within its jurisdiction of the equal protection of the laws.” U.S. Const.
amend. XIV, § 1.

9. Roe v. Wade, 410 U.S. 113, 153 (1973). See also Griswold v. Connecticut, 381 U.S. 479, 482
(1965); Eisenstadt, 405 U.S. at 453.

10. Lawrence v. Texas, 539 U.S. 558, 574 (2003) (law criminalizing “deviate sexual inter-
course” struck down as violative of right to privacy).

11. In re Quinlan, 70 N.J. 10, cert. denied sub nom. Garger v. New Jersey, 429 U.S. 922 (1976)
(terminal patient has a right to refuse treatment under the constitutional right of privacy);
Cruzan v. Director, Mo. Dept. of Health, 497 U.S. 261, 270 (1990) (noting that some courts have
based right to refuse treatment on privacy right, and basing its own finding of a right to refuse
on the “liberty” right in the Due Process clause).

12. Griswold, 381 U.S. 479 (finding a right of privacy in the Constitution and holding that it
includes the right of married couples to access birth control); Eisenstadt, 405 U.S. at 453 (hold-
ing that the right of privacy protects access to contraception for single people as well as married
couples).

13. Rickie Solinger, Pregnancy and Power: A Short History of Reproductive Politics in Amer-
ica 221 (2005) (excerpted in chapter 24 of this volume).

14. A useful example of positive liberty is the benefit society derives from traffic regulations:
Those regulations constrain negative liberty, by interfering with people’s freedom to drive on
the left side of the road, but increase positive liberty, by making travel easier for everyone.

15. Anatole France, The Red Lilly 80 (1937).
16. Dorothy Roberts, Killing the Black Body: Race, Reproduction, and the Meaning of Lib-

erty 294 (1997) (excerpted in this volume). As Roberts also notes, “The definition of liberty as
a purely negative right serves to exempt the state from any obligation to ensure the social con-
ditions and resources necessary for self-determination and autonomous decision making.” Id.
at 14.

17. “Mothers Who Receive AFDC Payments: Fertility and Socioeconomic Characteristics,”
Statistical Brief, Economics and Statistics Administration, U.S. Dept. of Commerce (1995),
available at http://www.census.gov/population/socdemo/statebriefs/sb2-95.html; “Income, Earn-
ings, and Poverty from the 2004 American Community Survey,” American Community Survey
Reports, U.S. Census Bureau (Aug. 2005), available at http://www.census.gov/prod/2005pubs/
acs-01.pdf.

18. It should not be surprising, then, that many scholars writing from a critical construc-
tivist perspective are women of color. See, e.g., Roberts, supra note 16. For a sampling of works
on the reproductive rights of women of color, see Marlene Gerber Fried (ed.), From Abor-
tion to Reproductive Freedom: Transforming a Movement (1990); Lisa Ikemoto, “In the
Shadow of Race: Women of Color in Health Disparities Policy,” 39 U.C. Davis L. Rev. 1023
(2006); Lisa Ikemoto, “Racial Disparities in Health Care and Cultural Competency,” 48 St.
Louis U. L.J. 75 (2003); Jael Silliman, Marlene Gerber Fried, Loretta Ross, and Elena R. Gueiér-
rez, Undivided Rights: Women of Color Organize for Reproductive Justice (2004). Some of
these authors have embraced a human rights approach to conceptualizing reproductive rights,
noting that the focus of the liberal approach “on individualism and civil and political rights ne-
glects economic, social, sexual, and cultural rights that address group or collective needs.” Silli-
man, et al., supra, at 18.
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19. See supra, p. 3.
20. An argument for seeing reproductive rights as an equality issue is presented by Reva

Siegel in chapter 14 of this volume.
21. Much of this type of analysis is based upon the writings of the famous French social the-

orist, Michel Foucault. See, e.g., Michel Foucault, “Two Lectures,” in Colin Gordon (ed.),
Power/Knowledge: Selected Interviews and Other Writings by Michel Foucault,
1972–1977 (Colin Gordon et al., trans., 1972).

22. See, e.g., Lawrence v. Texas, 539 U.S. 558, 588 (2003) (Justice Scalia, dissenting) (noting
that Washington v. Glucksberg, 521 U.S. 702, 721 (1997), “held that only fundamental rights
which are ‘deeply rooted in this Nation’s history and tradition’ qualify for [heightened scrutiny
under the Due Process Clause]” and noting that “Roe and Casey . . . subjected the restriction of
abortion to heightened scrutiny without even attempting to establish that the freedom to abort
was rooted in this Nation’s tradition”).

23. Solinger, Pregnancy and Power, supra note 13, at 210–11.
24. Id.
25. See Leslie A. Reagan, When Abortion Was a Crime: Women, Medicine, and Law in the

United States, 1867–1973 1–18 (1977) (excerpted in chapter 6 of this volume).
26. Males control state legislatures today, as well. “Women currently hold 23.5 percent of

legislative seats in the 50 states, a ratio that has increased only slightly over the past 10 years.”
Women’s Legislative Network of the National Conference of State Legislatures, available at
http://www.ncsl.org/programs/wln/WomenInOffice2007.htm. See also, Rebekah B. Steen, “Rep-
resentative Government and Gender Diversity in State Legislative Bodies,” 7 Pi Alpha Alpha 7,
available at http://www.naspaa.org/initiatives/paa/pdf/Rebekah_Steen.pdf.

27. As Reagan notes, at any given point in history, “[p]rescribed morality and popular mo-
rality may not be identical.” Reagan, supra note 25, at 6.

28. Solinger, Pregnancy and Power, supra note 13, at 221.
29. Reva B. Siegel, “Abortion as a Sex Equality Right: Its Basis in Feminist Theory,” in Mar-

tha Albertson Fineman & Isabel Karpin (eds.), Mothers in Law: Feminist Theory and
the Legal Regulation of Women 55 (1995) (excerpted in chapter 14 of this volume).

30. There are a number of important differences among the stereotypes applied to women
of different races and ethnicities. On race, ethnicity, and reproductive rights, see generally Silli-
man et al., supra note 18 (on women of color, including chapters on African American women,
Native American women, Asian and Pacific Islander women, and Latinas); Fried, supra note 18
(on women of color); and Roberts, supra note 16, at 3–21 (on African American women). See
also Patricia Hill Collins, Black Feminist Thought: Knowledge, Consciousness, and the Politics
of Empowerment (2nd ed. 2000) (on stereotypes of African American women). On class and
reproductive rights, see Solinger, Pregnancy and Power, supra note 13; Rickie Solinger, Beggars
and Choosers: How the Politics of Choice Shapes Adoption, Abortion, and Welfare in the
United States (2001).

31. See Martha Chamallas, Introduction to Feminist Legal Theory 283–315 (2003).
32. They sometimes also have a differential impact on gay men and lesbians. See, e.g, Mar-

tha Ertman’s discussion of alternative reproductive technology in chapter 27 of this volume.
33. Roberts, supra note 16, at 295.
34. This is not to say that they have the same effect on all women. The “good mother” im-

age, for example, has both harmed and helped various sorts of women. As several pieces in this
volume will describe, it has protected privileged women from some of the more coercive inter-
ventions that marginalized women have suffered in their reproductive lives, even as it has, as
noted above, also justified pronatalist policies that restrict the choices open to such women.
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And although the “bad mother” image that is its opposite seems to have had a largely negative
impact, it can occasionally protect marginalized women from certain types of harmful treat-
ment. For example, while marginalized women have often been subjected to coerced steril-
izations because of their “bad mother” image, only privileged women are likely to have trouble
obtaining voluntary sterilizations. See Nancy Ehrenreich, “Colonization of the Womb,” 43 Duke
L.J. 492, 509–19 (1993) (excerpted in chapter 35 of this volume). On past and recent sterilization
abuse, see the Davis and Albiston pieces in this volume.

35. See Donna Young, “Working across Borders: Global Restructuring and Women’s Work,”
2001 Utah L. Rev. 1, 59–68 (2001).

36. “Some ‘women’s access to the high paying high status professions is facilitated through
the revival of semi-indentured servitude. Put another way, one woman is exercising class and
citizenship privilege to buy her way out of sex oppression.’ ” Id., at 68n.333 (quoting Audrey
Macklin, “Foreign Domestic Worker: Surrogate Housewife or Mail Order Servant?,” 37 McGill
L.J. 681, 751 (1992)). Despite these benefits that privileged women achieve at the expense of
other women, I would argue that the privilege a particular woman enjoys along one axis (say,
economic privilege) can sometimes actually reinforce the subordination that she suffers along
another axis (say, gender). See, Nancy Ehrenreich, “Subordination and Symbiosis: Mechanisms
of Mutual Support between Subordinating Systems,” 71 UMKC L. Rev. 251, 256–57 (2002).

37. See, e.g., Ehrenreich, supra note 34 (addressing the interconnections between overuse of
consensual Cesarean sections experienced by privileged women and coercive use of Cesarean
sections on low-income women of color).

38. See, e.g., Anne Fausto-Sterling, Sexing the Body: Gender Politics and the Construction
of Sexuality (2000); Donna Haraway, Primate Visions: Gender, Race and Nature in the World of
Modern Science (1989); Mary Wyer, Mary Barbercheck, Donna Geisman, Hatice Orun
Ozturk, and Marta Wayne (eds.), Women, Science, and Technology: A Reader in Femi-
nist Science Studies (2001).

39. See David J. Harris and Pamela S. Douglas, “Enrollment of Women in Cardiovascular
Clinical Trials Funded by the National Heart, Lung, and Blood Institute,” 343 New Eng. J. Med.
475, 475–76 (2000).

40. Emily Martin, “The Fetus as Intruder: Mothers’ Bodies and Medical Metaphors,” in Rob-
bie Davis-Floyd & Joseph Dumit (eds.), Cyborg Babies: From Techno-Sex to Techno-
Tots 131 (1998).

41. See, e.g., the pieces by Todd and Martin, in chapters 2 and 3, respectively, of this volume.
42. Mary Briody Mahowald, Genes, Women, Equality 39 (2000).
43. Anne Fausto-Sterling, Myths of Gender: Biological Theories about Women and Men

(1985).
44. See Cheryl Chase, “ ‘Cultural Practice’ or ‘Reconstructive Surgery’? U.S. Genital Cutting,

the Intersex Movement, and Medical Double Standards,” in Stanlie M. James & Claire C.
Robertson (eds.), Genital Cutting and Transnational Sisterhood (2002) (excerpted in
chapter 4 of this volume).

45. Haraway, supra note 38.
46. Although data on the point are hard to find, it seems likely that most legislators and

judges share this first view. Even legal actors who are disposed to be more critical of medicine
probably usually assume the validity and reliability of generally accepted medical knowledge,
even while they’re willing to entertain critiques of particular individual practitioners or authors
as biased.

47. For an interesting illustration, see Shelly Tremain, “On the Government of Disability,” 27
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Soc. Theory & Prac. 617 (2001), in which the author criticizes disability studies theorists for
assuming that scientific descriptions of bodily “impairment” are unmediated by culture.

48. Joanne Conaghan, “Schlag in Wonderland,” 57 U. Miami L. Rev. 543, 562 (2003) (quot-
ing Alessandra Tanesini, An Introduction to Feminist Epistemology 187 (1999)).

49. See the Ehrenreich and English, Todd, and Martin pieces, excerpted in chapters 1, 2, and
3, respectively, of this volume.

50. They do touch briefly, for example, on the politics of conception, with the two pieces by
Dailard on the issue of sex education, excerpted together in chapter 20 of this volume.

51. Center for Reproductive Rights, “The Bush Global Gag Rule: Endangering Women’s
Health, Free Speech, and Democracy,” July 2003, available at http://www.crlp.org/pub_fac_
ggrbush.html (last visited Oct. 12, 2006); Global Gag Rule, “Background on the Policy,” http://
www.globalgagrule.org/background.htm (last visited Oct. 12, 2006).

52. The Global Gag Rule Impact Project, “Access Denied: U.S. Restrictions on International
Family Planning,” available at http://www.globalgagrule.org.

53. “The Attack on Reproductive and Sexual Freedom in the U.S. and Overseas: Analyzing
the Challenges and Responses,” National Lawyers Guild, “Law for the People Convention 2006,”
4 (2006); The Henry Kaiser Family Foundation, Kaiser network.org,, “Daily HIV/AIDS report”
(April 5, 2006), available at http://www.kaisernetwork.org/daily_reports/rep_index.cfm?hint=
1&DR_ID=36429.

54. See, e.g., Julienne I. Alder, “United States’ Waste Export Control Program: Burying Our
Neighbors in Garbage,” 40 Am. U. L. Rev. 885, 888n. 21, 909–10 (1991); Porterfield and Weir,
“The Export of U.S. Toxic Wastes,” The Nation, Oct. 3, 1987, 325, 341–44.

55. See Susan George, A Fate Worse than Debt 52 (1988); Michel Chossudovsky, The Global-
ization of Poverty 67 (2003).

56. Solinger, Beggars and Choosers, supra note 30, at 126.
57. See Chandra Talpade Mohanty, “ ‘Under Western Eyes’ Revisited: Feminist Solidarity

through Anticapitalist Struggles,” 28 SIGNS 499, 508–10 (2002). See also Rosalind Pollack Petch-
esky, Global Prescriptions: Gendering Health and Human Rights (2003).

58. Planned Parenthood of Southeastern Pennsylvania v. Casey, 502 U.S. 1056 (1992).
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